Using Appropriated Funds to Acquire Food and Beverages 

A.
General Principles


1.
Purpose – the purpose of the obligation or expenditure must be authorized;

2.
Time – the obligation must occur within the time limits applicable to the appropriation; and

3.
Amount – the obligation and expenditure must be within the amounts Congress has established.

B.
31 U.S.C. § 1301(a)


“Appropriations shall be applied only to the objects for which the appropriations were made except as otherwise provided by law.”

C.
Necessary Expense Doctrine

1.
The expenditure must bear a logical relationship to the appropriation sought to be charged—must make a direct contribution to carrying out either a specific appropriation or an authorized agency function for which more general appropriations are available.

2.
The expenditure must not be prohibited by law.

3.
The expenditure must not be otherwise provided for, that is, it must not be an item that falls within the scope of some other appropriation or statutory funding scheme.

D.
Entertainment—Recreation—Morale and Welfare

1.
Appropriated funds may not be used for entertainment except when specifically authorized by statute and also authorized or approved by proper administrative officers.

2.
Entertainment is essentially a personal expense even where it occurs in some business-related context.

3.
“[R]eference to ‘common business practice’ is not in itself an adequate justification for spending public money on food or, for that matter, other objects.  An expenditure of public funds must be anchored in existing law, not the practices and conventions of the private sector.” – B-288266, Jan. 27, 2003

4.
The term entertainment, as used in decisions of the Comptroller General and Comptroller of the Treasury, is an “umbrella” term that includes:  food and drink, either as formal meals or as snacks or refreshments; receptions, banquets, and the like; music, live or recorded; live artistic performances; and recreational facilities.

E.
Food for Government Employees
1.
As a general rule, appropriated funds are not available to pay subsistence or to provide free food to government employees at their official duty stations unless specifically authorized by statute.

a.
Food is a personal expense and government salaries are presumed adequate to enable employees to eat regularly

b.
Furnishing free food might violate 5 U.S.C. § 5536, which prohibits an employee from receiving compensation in addition to the pay and allowances fixed by law [68 Comp. Gen. 46, 48 (1988); 42 Comp. Gen. 149, 15 (1962); B-272985, Dec. 30, 1996]

2.
Snacks and refreshments – “IRS appropriations were not available to serve coffee to either employees or private individuals at meetings.  Similarly prohibited was the purchase of coffeemakers and cups.” [47 Comp. Gen. 657 (1968)]

3.
Food 

a.
While in travel status

The government may pay for the meals of civilian and military personnel in travel status because there is specific statutory authority to do so—Can NOAA provide in-flight meals, at government expense, to persons on extended flights on government aircraft engaged in weather research?  Yes for government personnel in travel status, no for anyone else, including government employees not in official travel status.  [65 comp. Gen 16 (1985)]

b.
Working at official duty station under unusual conditions


Except in extreme emergencies, the government may not furnish free food to employees at their official duty station, even when they are working under unusual circumstances:

· 16 Comp. Gen. 158 (1936) – expense of meals was denied to an IRS investigator who was required to maintain a 24-hour surveillance—the investigator would presumably have eaten (and incurred the expense of three meals a day even if he had not been required to work the 24-hour shift.

· B-272985, Dec. 30, 1996 – Expense of meals was denied to a CIA security detail while providing 24-hour security to the Director or Deputy Director of the CIA

· 42 Comp. Gen. 149 (1962) – Expense denied where a postal official purchased carry-out restaurant food for postal employees conducting an internal election who were required to remain on duty beyond regular working hours.

· B-169235, Apr. 6, 1970; B-141142, Dec. 15, 1959 – Expenses denied for Federal mediators required to conduct mediation sessions after regular hours.

· B-118638.104, Feb. 5, 1979 – Expenses denied for DC police officers involved in clean-up work after a fire in a municipal building.

· B-194798, Jan 23, 1980 – Expenses denied for Geological Survey inspectors at offshore oil rigs who had little alternative than to buy lunch from private caterers at excessive prices.

· B-234813, Nov. 9, 1989 – Expenses denied for law enforcement personnel retained at staging area for security purposes prior to being dispatched to execute search warrants.

· B-232112, Mar. 8, 1990 – Expenses denied for Air Force enlisted personnel assigned to a security detail at an off-base social event.

· 53 Comp. Gen 71 (1973) – Expenses authorized for sandwiches and coffee brought in during the unauthorized occupation of a building in which the Bureau of Indian Affairs was located which necessitated the assembling of a cadre of GSA special police, who unexpectedly spent the whole night there in alert status until relieved the following morning.  GAO concluded that it would not question the agency’s determination that the expenditure was incidental to the protection of government property during an extreme emergency involving danger to human life and the destruction of federal property.

· B-189003, July 5, 1977 – Expenses authorized where agents of the FBI had been forced to remain at their duty stations within the office during a severe blizzard.  GAO agreed with the agency’s determination that the situation presented a danger to human life and that it was imperative for FBI employees to maintain the essential functions of the office during the emergency.

· B-232487, Jan. 26, 1989 – Expenses authorized for government employees required to work continually for a 24-hour period to evacuate and secure an area threatened by the derailment of a train carrying toxic liquids.

NWS Specific Guidance – Where weather, or other, conditions are of such an extreme and unusual nature as to prevent employees from leaving an office, and the office must be staffed on a 24-hour basis during an emergency involving danger to human life and Federal property, NWS funds may be used to provide food and lodging to the affected employees.  The provision of food and lodging may be authorized by an FMC upon making all of the following determinations:

· To carry out the NWS’s critical responsibilities to forecast weather and issue storm warnings, it is necessary to staff an office throughout an emergency.

· The emergency involves danger to human life or the possibility of destruction of Federal property; and

· To staff an office, it is necessary to provide meals and lodging to employees who must work during the emergency.

Similarly, whether food and supplies may be purchased in advance and stored on site depends upon whether a Financial Management Center determines such expenditures is a necessary expense.  For example, under Executive Order 12656, NWS is required to “…be prepared to respond adequately to all national security emergencies, including those that are international in scope, and those that may occur in any region of the Nation.”  This may include making provision to staff an office throughout an emergency to provide necessary meteorological information.  The advance purchase and storage of food and other supplies (including cots) may be appropriate to ensure employees who must work throughout the emergency will remain at their duty stations.  The decision to expend funds to purchase food and supplies in advance should be made for each NWS office depending upon the particular circumstances of the office, such as its size and location in a remote area.

Summary – there must be a determination that the employee must remain on duty and it is necessary to find that the situation involves imminent danger to human life or the destruction of federal property.

c.
Training

The Government Employees Training Act (GETA) authorizes agencies to “pay for all or a part of the necessary expenses of training,” 5 U.S.C. § 4109.  This applies whether the training is held through a nongovernment facility or by the federal government itself.  The event , however, must comply with GETA’s definition of “training” in 5 U.S.C. §4101(4).
· Expense of meals authorized if the cost of the food is not included in a registration or attendance fee if the agency determines that providing meals or refreshments is necessary to achieve the objectives of the training program [48 Comp. Gen. 185 (1968); 39 Comp. Gen. 119 (1959); B-247966, June 16, 1993; B-244473, Jan. 13, 1992; B-193955, Sept. 14, 1979]

· 48 Comp. Gen. 185 – The government may also furnish meals to nongovernment speakers as an expense of conducting the training.

· B-1668774, Sept. 2, 1970 – Expenses not authorized where agency inappropriately classified the event as training.  GAO found that what HEW termed a “research training conference” consisted of little more than “working sessions” and included no employee training as defined by GETA.

Summary, expenses of meals and/or refreshments can be authorized if the event meets the definition of training under GETA.

d.
Meetings and Conferences

GETA authorizes agencies to pay “for expenses of attendance at meetings which are concerned with the functions or activities for which the appropriation is made,” [5 U.S.C. § 4110] regardless of whether the event is held within the employees’ official duty station.  For day-to-day routine business meetings, case law has consistently held that the GETA does not provide authority to use appropriations to supply food items.

· For meetings sponsored by nongovernment organizations, the attendee will commonly be charged a fee, usually but not necessarily called a registration fee.  If a single fee is charged covering both attendance and meals and no separate charge is made for meals, the government may pay the full fee, assuming that funds are otherwise available for the cost of attendance. [ 38 Comp. Gen. 134 (1958); B-249351, May 11, 1993; b-233807, Aug. 27, 1990; B-66978, Aug. 25, 1947]

· 66 Comp. Gen. 35 (1987) - Expenses are authorized for an evening social event where the cost is a mandatory nonseparable element of the registration fee.

· If a separate charge is made for meals, the government may pay for the meals if there is a showing that (1) the meals are incidental to the meeting; (2) attendance of the employee at the meals is necessary to full participation in the business of the conference; and (3) the employee is not free to take the meals elsewhere without being absent from essential formal discussions, lectures or speeches concerning the purpose of the conference. [B-233807, Aug. 27, 1990; B-160579, Apr. 26, 1978; b-166560, Feb. 3, 1970]

· B-193504, Aug. 9, 1979; B-186820, Feb. 23, 1978 – Where the government is authorized to pay for meals under the above principles, the employee normally cannot be reimbursed for purchasing alternate meals.  The rule will not apply, however, where the employee is unable to eat the meal provided (and cannot arrange for an acceptable substitute) because of bona fide medical or religious reasons. [B-231703, Oct. 31, 1989 – per diem was not required to be reduced where employee, an Orthodox Jew could not obtain kosher meals at a conference and purchased substitute meals elsewhere.]

· 68 Comp. Gen. 604, 605 (1989) – The above rules do not apply to day-to-day routine agency-sponsored meetings.  GAO has described “day-to-day” business meetings as meetings that involve discussions of the internal procedures or operations of the agency.

· B-180806, Aug. 21. 1974 – The cost of meals could not be provided at a conference of field examiners of the National Credit Union Administration.

· B-159633, May 20, 1974 – Use of appropriated funds was prohibited for coffee breaks at a management seminar

· B-168774, Jan. 23, 1970 – The cost of meals served during “working sessions” at DOL business meetings was not authorized

· B-198882, Mar. 25, 1981 – The cost of meals at monthly luncheon meetings for officials of law enforcement agencies was not authorized

· 72 Comp. Gen. 178 (1993) – Appropriated funds could not be used for meals at quarterly managers meetings of the U. S. Army Corps of Engineers

· B-260692, Jan. 2, 1996 – Appropriated funds could not be used for meals and refreshments served to government employees attending FCC radio spectrum auctions

· B-182527, Feb. 12, 1975 – The cost of meals was disallowed for Army employees at an Army-sponsored “Operations and Maintenance Seminar”.  The charge had been termed a registration fee but covered only luncheons, dinner and coffee breaks.  Merely calling the cost of meals a “registration fee” will not avoid the prohibition.

· B-281063, Dec. 1, 1999 – The NRC could pay an all-inclusive facility rental fee for a meeting to discuss internal matters, even though the fee resulted in food being served to NRC employees at their official duty stations.  Because the fee would have remained the same for NRC whether or not it accepted and its employees ate the food, the harm that the general rule is meant to prevent (i.e., expenditure of federal funds on personal items) was not present.

· 41 CFR pts. 301-11 and 301-74, 65 Fed. Reg. 1326 (Jan. 10, 2000) – GSA published an amendment to the Federal Travel Regulations to address “conference planning.”  The amendment defined “conference” as “[a] meeting, retreat, seminar, symposium or event that involves attendee travel.”  The amendment included a provision permitting agencies to pay for light refreshments for agency employees at conferences.  GSA advised agencies that they could use appropriated funds to pay for refreshments for nontravelers at some conferences.  In particular, GSA advised that if the majority of the attendees were in travel status, the agency could fund refreshments for all attendees.  However, GAO stated that GSA’s authority does not extend to employees who are not in travel status [B-288266, Jan. 27, 2003]

· B-198471, May 1, 1980 – GAO’s EEO Office planned to send 3 employees to a meeting of the President’s Committee on Employment of the Handicapped and attendance was authorized under 5 U.S.C. § 4110 as the employees would be making presentations.  If a registration fee were involved, the prior decisions noted above would have permitted the payment of expenses for food/refreshments.  The Comp. Gen. applied the previous decisions and determined GAO could pay for the meals if administrative determinations were made that (1) the meals were incidental to the meeting; (2) attendance at the meals was necessary for full participation at the meeting; and (3) the employees would miss essential formal discussions, lectures, or speeches concerning the purpose of the meeting if they took their meals elsewhere.”

· 64 Comp. Gen. 406 (1985) – The Comptroller General held that the cost of meals could not be reimbursed for employees attending monthly meetings of the Federal Executive Association within their duty station area.  The decision stated, “What distinguishes [B-198471] …is that the President’s annual meeting was a 3-day affair with meals clearly incidental to the overall meeting, while in [the cases in which reimbursement has been denied] the only meetings which took place were the ones which took place during a luncheon meal…. In order to meet the 3-part test [of B-198471], a meal must be part of a formal meeting or conference that includes not only functions such as speeches or business carried out during a seating at a meal but also includes substantial functions that take place separate from the meal.  [W]e are unwilling to conclude that a meeting which lasts no longer than the meal during which it is conducted qualifies for reimbursement.”

· 68 Comp. Gen. 604 and 68 Comp. Gen 606 – Held that 5 U.S.C. § 4110 and B-198471 do not apply to purely internal business meetings or conferences sponsored by government agencies.

· B-202028, May 14, 1981 – Expenditure prohibited for the IRS to pay for tickets for several of its agents to attend the Fourth Annual Awards and Scholarship Dinner of the National Association of Black Accountants.  The purposes of attending the banquet were to establish contacts for recruitment purposes and to demonstrate the commitment of the IRS to its equal employment opportunity program.  GAO, however, found the expenses not authorized under either 5 U. S.C. § 4109 or 5 U.S.C. § 4110.

· B-249249, Dec. 17, 1992 – The FBI could reimburse an FBI agent for the cost of a retirement banquet where the agent represented the FBI at the banquet honoring a local police chief and presented him with a plaque and commendation letter from the FBI Director.

Summary, expenses for meals/refreshments at conferences are permissible when:

- Meeting/conference is sponsored by a nongovernment organization and the cost of meals is inseparable from the cost of attending the meeting/conference and where the registration fee is for more than just the cost of meals.

- The cost of meals can be paid when the meeting is not purely an internal business meeting or conference sponsored by a government agencies and when an administrative determination has been made that (1) the meals were incidental to the meeting; (2) attendance at the meals was necessary for full participation at the meeting; and (3) the employees would miss essential formal discussions, lectures, or speeches concerning the purpose of the meeting if they took their meals elsewhere.

e.
Award ceremonies

General operating appropriations may be used to provide refreshments at award ceremonies under the Government Employees’ Incentive Awards Act, 5 U.S.C. §§ 4501-4506.

· 65 Comp. Gen. 738 – GAO found that SSA could pay for refreshments at its annual awards ceremony by observing that the Incentive Awards Act authorizes agencies to “pay a cash award to, and incur necessary expense for the honorary recognition of” employees.  The decision reasoned that the concept of a necessary expense is, within limits, a relative one based on the relationship of the expenditure to the particular appropriation or program involved.  Thus, while the necessary relationship does not exist with respect to an agency’s day-to-day operations, the agency would be within it legitimate discretion to determine that refreshments would materially enhance the effectiveness of a ceremonial function, specifically in this case an awards ceremony which is a valid component of the agency’s statutorily authorized awards program.

· B-247563, Dec. 11 1996 – The Comptroller General determined that the Department of Veterans Affairs Medical Center’s use of appropriated funds for a breakfast at which the Medical Center Director presented awards was improper because there was no public recognition of the award recipients.  The record indicated that (1) only those employees specifically recognized and the Medical Center Director participated in the event and (2) the employees’ contributions were not otherwise publicized within the Medical Center community.

Summary – Meals/refreshments are permissible when a part of an official awards ceremony covered by the Incentive Awards Act and more than the presenter and recipient participate.

Final Summary

There are no absolutes when attempting to make a determination on the permissibility of using appropriated funds to pay for meals or refreshments for government employees.  If absolute rules are to be instituted, the rules will err on the side of caution and be restrictive rather than permissive.  Case law has defined those situations where the expenditure has been found to be allowable.  Thus, each new situation must be evaluated in light of the prior case law applicable to that situation.  As well, since decisions of permissibility is based on case law, it is always changing based on new decisions.  In all cases, you are strongly urged to contact your servicing acquisition office for assistance is making the determination and the Office of General Counsel for guidance.
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Except for the NWS authorization to purchase meals and lodging for employees in emergency situations, the servicing acquisition office and/or the Office of General Counsel should be contacted whenever consideration is being given to purchasing food/refreshments to discuss the particulars of the individual situation.
